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STATEMENT OF THE CASE.

This Writ of Error is prosecuted to review and

reverse a judgment of conviction for Contempt of Court,

made and rendered by Hon. George Donworth, District

Judge, in the United States District Court, at Seattle, on
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Jauiiary 30, 1911. {Trans., pp. 3-6.) The judgment was

rendered, after trial, upon a Petition filed by the District

Attorney under Section 725 of the Revised Statutes, al-

leging substantially that the plaintiffs in error (defend-

ants below) had been guilty of contempt of court, in that

they had approached and talked to certain veniremen

who had been summoned as jurors to try certain criminal

causes in which one C. D. Hillman was indicted for the

use of the mails to carry out a scheme of fraud, for the

purpose of influencing and prejudicing the minds of said

veniremen and the verdict of the jury upon which they

might sit ; that the contempt consisted in endeavoring to

find out the opinions of said veniremen with reference to

said pending causes, and in stating to said veniremen that

said Hillman was innocent and should be acquitted, but

that public sentiment was against him ; and in intimating

and suggesting that it was necessary to procure a dis-

agreement of the jury which should try his cases, for the

purpose of delay. (Trans., j^p. 1-2.)

The names of two of the veniremen thus said to have

been aiDproached are given in the Petition, and the names

of the others are alleged to be unknown, and it is further

stated that the relator cannot set out more specifically

the acts constituting the alleged contempt. {Trans., p. 2.)

The Petition does not allege nor attempt to locate

the place ivhere the acts of contempt occurred, but the

Judgment of the Court, as modified on motion of defend-

ants' counsel, locates the scene of the contempt charged

as being nine (9) city blocks from the Federal Court

building in Seattle, the said blocks being 300 feet each,

which would make the distance more than half a mile
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from the Court. {Trans., p. 6.)

Upon the hearing of the Petition before the District

Court, the testimony of the witnesses disclosed a state

of facts which, in the opinion of the trial Judge, estab-

lished the guilt of the defendants as charged, but which,

we respectfully contend, did not meet the requirements of

the law in overcoming the presumption of innocence, or

in fixing their guilt beyond a reasonable doubt. A Motion

to Vacate the Judgment was duly made and denied, the

grounds of the motion being the failure of the evidence

to support the charge, and that the acts alleged, even if

true, did not constitute contempt of court under Section

725 of the Revised Statutes, but were a violation of Sec-

tions 5399 and 5404 of the Revised Statutes, and as such

were indictable and triable by a jury as other criminal

causes ; and that therefore the court was without jurisdic-

tion to entertain the proceedings or to pronounce judg-

ment of contempt under the Petition and the facts shown.

{Trans., pp. 7-8.)

SPECIFICATION OF ERRORS.

The Assignment of Errors contains a number of

errors complained of, but these may all be reduced to two

general propositions, as follows

:

1. That the facts established by the evidence do not

support the charge contained in the Petition, and are

insufficient to authorize a judgment of conviction.

2. That the Court was without jurisdiction to hear

and determine the cause in the manner and form pre-
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sented, because the offense, if any, was not contempt of

court, but a different and distinct crime, indictable, and

triable by a jury, and the trial and conviction of the

defendants under the proceeding followed in this case

were without due process of law and void. (Trans., pp.

101-104.)

The attention of this Court is directed to these two

propositions in the order named.

ARGUMENT AND AUTHORITIES.

It is contended that the testimony does not show, with

reasonable certainty and beyond a rational doubt, that

these defendants committed a contempt of court in the

manner alleged by the j^rosecution.

The two veniremen named in the Petition as having

been improperly approached by defendants were exam-

ined as witnesses for the Government. One of them, C.

B. McCoy, wholly failed to testify to any fact connecting

the defendants with any transaction even remotely re-

lated to this case. He had never seen or heard of the

defendants prior to the trial. Some five or six days before

this hearing he had met two disreputable looking men on

the street, one of whom was drunk, and they asked him

"if a few hundred dollars would induce him to land the

jury" in the Hillman case. He did not know the men,

never saw them before or afterwards, they gave no

names or addresses or 'phone number. A couple of days



later some man giving the name of "Miller" called him

up over the telephone and wanted to see him in regard to

the same matter, but he did not know if this person was

one of the strange men who had accosted him on the

street. That is all of McCoy's testimony. {Trans., pp.
10-12.)

The other venireman was Robert Van Horn, and al-

though his evidence is much more lengthy and circum-

stantial, when it is analyzed and tested by any safe rule

of probability and veracity, it will be found to be equally

unreliable and insufficient to support the conviction of

these defendants. We beg the Court to read his testi-

mony carefully and in detail, for it is impossible to give

a reasonably intelligent synopsis of it in this brief. It

would be difficult to conceive a more incoherent, incon-

sistent and evasive mass of irrelevant and inconclusive

evidence than that contained in the story of this man

Van Horn. Reduced to its final facts, it is this

:

On the Wednesday before the trial, some unknown

person called him over the telephone, giving the name of

"Milton," or "Hamilton," witness did not remember

which. This person asked him to come down town for

an interview that night, but when witness went to town

he met no one. He admits that his curiosity was excited

by the mystery of the affair, but does not tell in what the

mystery consisted. On the following Friday about noon

he met a man who gave the name of "Kling," at

O'Brien's saloon on Cherry street. He says he met him

pursuant to an engagement which dated back to the

previous Vv^ednesday, although in giving an account of

the Wednesdaj^ transaction he had said nothing about any

such person as "Kling," or that any appointment had
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been made to meet any one except that Wednesday night.

It must be remembered that nobody but Van Horn ever

lioard of these mysterious individuals, and except for his

statements no such j^ersons as "Milton," "Hamilton"

and "Kling" ever existed. {Trans., p. 13.)

On second thought he said that "Kling" made the

appointment for O'Brien's for Friday noon on Thursday

night over the telephone. Wlien they met, "Kling" was

alone and gave him no information as to what was

wanted, but made another appointment for 4:30 o'clock

that afternoon, for witness to meet some one else at

Hyde's saloon on James street. Wlien witness went to

Hyde's at the last named hour, "Kling" was there but no

one else. They waited around there until about 5 o'clock,

when "Kling" gave witness a telephone address written

on a piece of paper, and also told him of an office address

which witness wrote down, and advised witness to call up

that address for further information as to who it was

that wanted to see him. Up to that time the names of the

defendants had not been mentioned. {Trans., p. 14.)

As soon as witness got the address given him by

"Kling" he went across the street to another saloon and

called up the telephone number given by the latter. He

demanded to know why the party addressed had not kept

the aiDpointment at 4:30. {Trans., p. 15.) It should be

remembered that Van Horn was voluntarily telephoning

to some unknown party whose name had not been men-

tioned and with whom he had never had any previous

communication, acting upon the mysterious suggestion

of a fictitious person named "Kling," who refused to

disclose the purpose of these various proceedings. There

is no attempt in the evidence any where to identify this



man "Kliug" with the original mysterious person ''Mil-

ton" or "Plamilton" with whom Van Horn had talked on

Wednesday, and none of these strange persons is men-

tioned by anybody else but Van Horn.

It appears from his evidence that "Kling" had told

him that there were several hundred dollars involved in

the transaction, whatever it might be, and that his cu-

pidity was excited by that statement. There is no other

way to account for the persistency with which he pursued

the investigation, in spite of the obstacles and the mys-

teries surrounding it. Wlien he called up the telephone

number given him by "Kling," about 5 o'clock on Friday

afternoon, he says that the person who answered the

phone explained, in response to his demand, that this

unknown person had been to Hyde's saloon at 4:30

o'clock that afternoon and had gone away because Van

Horn was not there; whereupon Van Horn asked him

if he was coming down again, and insisted upon knowing

why he did not come at once, and wanted him to make

another date. He says: "We haggled around about it

and he said he could not be there before a quarter of

six; I said I had been down night before last and this

noon, and I mentioned that I had gone to considerable

trouble and I wanted to know what he was really driving

at." {Trans., p. 15.)

Witness says that he received no information in re-

ply. It should be noticed that in his testimony this man
Van Horn, in relating this conversation over the phone,

uses the names of the defendants as if he knew their

names at that time; whereas, he states positively in

another part of his testimony that their names had not
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beeu meiitioDed to liim at the time of this conversation,

{Trans., p. 14.)

As the result of this last conversation over the phone

and Van Horn's insistence, the defendants Kirk and

Webb came down to Hyde's saloon at about 6 o'clock,

that being the first time Van Horn had ever met them or

knew who they were, according to his own testimony, and

they testified later that they had never seen or known

him before. He says that he was introduced to the de-

fendant Webb by "Kling," and that Webb then intro-

duced him to Kirk; that Kirk seemed to be under the

impression that he was going to meet some other Van

Horn, a relative of an old friend in Kansas City. After

some conversation on this subject, witness says that he

asked Kirk what was wanted, and that he told Kirk that

he preferred to talk to one of them at a time ; that Webb

and "Kling" remained in one end of the saloon while

he and Kirk went into a box at tlie other end; that the

interview between witness and Kirk lasted about twenty

minutes, and that the substance of it was that Kirk told

him that he had a friend who was to be brought into court

on a criminal charge and that they wished very much to

hang the jury in the case, and suggested to the witness

that if witness had already made up his mind favorably

to tlie defendant in that case, they wanted him to remain

in that favorable mind, and that it would be worth a hun-
dred dollars to the witness; that witness replied: "I
thought this man 'Milton' or 'Hamilton' said it was
worth four or five hundred dollars," and that Kirk an-
swered that there was no authority for mentioning any
greater amount than $100.00. Witness than makes this



remarkable statement :

'
* I wanted to engage his attention,

and I kept him interested until I could get in touch with

the right people, and I strung him along, mentioning

other amounts and haggling with him over the whole

proposition three or four times. It was hashed over and

over." {Trans., pp. 16-17.)

Further describing this conversation. Van Horn says

that Kirk told him that the case referred to was set for

trial within two weeks, and that thereupon witness asked

Kirk if it was the Hillman Case set for March 28th, and

that Kirk replied ^^No, it was within two weeks." This

was the only conversation Van Horn ever had with Kirk,

and the only time he ever met either of the defendants.

{Trans., pp. 17-18.)

On cross examination, this witness testified that he

had been offered money but could not understand that it

was for any particular service ; that the money was first

offered him by the unknown telephone acquaintance who
gave the name of ''Hamilton" or "Milton," at which

time it was not explained to him for what purpose the

money was offered, but ''Hamilton" or "Milton" re-

fused to tell him; and that afterwards when he met

"Kling" at O'Brien's saloon and at Hyde's saloon, the

latter refused to tell him ; that he never met with anybody

who talked about paying him money who could or would

give him any information whatever as to the nature of the

services he was to render therefor; and that finally, when
he met Kirk at Hyde 's saloon, the latter positively denied

that the offer of money had anything to do uifh the Hill-

man case or the Hillman jury. {Trans., pp. 18-32.)
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Van Horn admits positively that he was the first per-

son and the only person who ever mentioned the Hillman

case in any of the conversations that he had over the

phone with unknown persons, or with "Kling," or with

the defendants Kirk and Webb. He says that he was a

juror, or expected to be a juror, in the Hillman case, and

that he thought the Hillman case was set for March 28,

which was a mistake; that he sought the interview with

the defendants and met them in Hyde's saloon icith the

Hillnian case i7i mind, and that when Kirk began to talk

to him about a certain criminal case, he asked Kirk if it

was the Hillman case, and that Kirk said it ivas not the

Hillman case. {Trans., p. 32.)

The foregoing is a concise statement of all the ma-

terial points covered by the testimony of this prospective

juror Van Horn, and we respectfully submit that a fair

and candid consideration of his evidence will lead the

reasonable mind to one of two conclusions, namely : either

that he was so anxious to be bribed in the Hillman case

that he persistently pursued his efforts to find a briber

for that purpose ; or that he was acting as a " stool '
' for

the Prosecuting Attorney's office (as he admits that he

was), and that, in his zeal to report substantial results

to the District Attorney, he fabricated this entire story

against the defendants, to vindicate his own integrity and

perhaps to earn a reward. MVe confidently assert that

there is nothing in the testimony of either McCoy or Van
Horn, who are the two material witnesses for the prose-

cution, that warrants the conviction of these defendants,

and that upon a jury trial on these facts no jury would

have convicted them of the charge of improperly tamper-
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ing with those men.

Turning now to the other evidence adduced by the

prosecution, we find that it affords no substantial ma-

terial for drawing even a reasonable inference of defend-

ants' guilt. Several other veniremen who had been sum-

moned on the Hillman jury were examined as witnesses,

and they all testified that they had never been approached

by anyone in any way for the purpose of influencing them

as jurors; and then the Court addressed a general in-

quiry to all the veniremen in the Hillman case, who had

been assembled for that purpose, as to whether or not

anyone had approached any one of the prospective jur-

ors, and they all responded in the negative. {Trans., pp.

46-47.)

There was a witness for the prosecution named W.
H. Tjmg, who testified that he had been employed by

the defendants in connection with the Hillman case, for

the purpose of getting testimony in behalf of Hillman;

and he also stated in a very vague and unsatisfactory way
that his emplojTuent had something to do with seeing the

jurors in that case, but he could not explain exactly what

it was he was to do in regard to the jury, and he stated

very clearly that he never saw or spoke to any juror in

the Hillman case, although he falsely reported to the de-

fendants that he had done so. {Trans., pp. 34-39.)

Van Horn, upon being recalled by the prosecution,

refused to identify his mysterious interviewer "Kling"
with the witness Tyng, but declared positively that the

man who had met him in O'Brien's and Hyde's saloons,

giving the name of ''Kling," was not the same man as

Tyng; so that Van Horn's testimony stands alone and
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uncorroborated as the sole support for the judgment of

conviction in this case.

Tlie testimony introduced by the defendants is cred-

ible, consistent, candid and carries conviction of truth to

an impartial judgment.

The defendant Kirk testified substantially to the fol-

lowing facts

:

He owns and operates a saw mill at Seattle

and also conducts a private detective agency in conjunc-

tion with defendant Webb; has lived in Seattle a little

over one year; formerly lived for more than forty years

in Kansas City, and letters from leading men there intro-

duced in evidence attest his good character and reput-

able career in that community, where he was connected

with the Metropolitan Street Railroad Company and also

ran a detective agency. He first met C. D. Hillman three

or four months prior to this proceeding, in connection

with the purchase of a steam tugboat which Hillman had

for sale and defendant wanted to buy for his saw mill.

{Trans., pp. 48-49.)

Later, in January, 1911, Hillman visited his office

and employed him to make certain investigations in

regard to the part which the "Seattle Star" (a sensa-

tional afternoon paper) and the "Seattle Real Estate

Association" were taking in the prosecution of Hillman

for fraudulent dealings and the use of the mails to con-

duct a scheme of fraud.

It should be observed that the "Hillman case" is

the pivot upon which this whole prosecution turns. The
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records and files in that case are referred to and made

part of the record in this case, and it was the venire of

the jury in that case that is alleged to have been tampered

with by defendants. Hillman for many years has been

a very active and successful operator in real estate at Se-

attle and vicinity, and in the course of his dealings has

been accused of various false and fraudulent transactions,

being finally indicted in the Federal Court for unlawful

use of the mails. He and his friends contended that these

charges against him were inspired by his rivals in busi-

ness organized as the ''Seattle Real Estate Association,"

and that the "Seattle Star," in the interest of that organ-

ization, conducted in its columns a vicious and libellous

campaign for the purpose of procuring his indictment

and conviction. {Trans., pp. 73-76.) It was to counter-

act the influence of this warfare, and to find out just how

far it had gone in the manufacture of testimony and in

prejudicing possible jurors against him, that Hillman

issued certain circulars spoken of in the record, and also

employed defendants and others to conduct a campaign

of detective work. {Trans., pp. 49, 74-80.)

Defendant Kirk testified positively, as also did Hill-

man and defendant Webb, that defendants were never

employed to influence jurors in the Hillman case, and that

they never attempted to do so; that the nature of their

employment and activities was to find out who was be-

hind tlie Hillman prosecution, the kind and sources of the

testimony being gathered by that prosecution, and the

extent to which these hostile influences had succeeded in

procuring false evidence, poisoning the public mind, and

prejudicing and disqualifying persons who might be sum-
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moned as jiiror.s to try Hillman. {Ibid.) We take it that

Hillnian, in common with every other defendant in a

criniinal or civil cause who considers himself the victip

of a malicious conspiracy (as Hillman says he did in this

case), has a perfect right to employ detectives and to

pursue investigations for the purposes named, provided

it is done in a lawful and decorous manner. Hillman

seems to have employed a number of people, besides the

defendants, along the lines indicated, and lists of the

venire summoned for his case seem to have been handled

by various persons. It is not impossible that some things

irregular and perhaps unlawful may have occurred in

the course of these numerous investigations, but there is

absolutely nothing that connects either of these defend-

ants with any transaction of a questionable character, be-

yond the interview which Van Horn says he had with

Kirk at Hyde's saloon.

In regard to his relations to the venireman Van
Horn, the defendant Kirk testified in brief as follows

:

The first time he ever saw the venireman Van Horn

was in Hyde's saloon, on Friday preceding this hearing;

he met him there at Van Horn's own solicitation over the

telephone. Witness says shortly after he came to Seattle

he met another man named Van Horn, who was adver-

tising agent for Pantages Theater and solicited witness

to advertise his detective agency on the drop curtain at

that place of amusement ; that this other Van Horn asked

witness if he came from Kansas City, and witness replied

that he did, and inquired of this man if he had relatives

in that city, and the man said yes, he had an uncle back

there who had been in Congress several terms ; that wit-
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ness told this other Van Horn tliat he knew his uncle, the

Congressman, but had never been very close to him, but

that he had often been hunting with a nephew of this

Kansas City relative. {Trans., p. 50.)

That subsequently, when a man giving the name Van
Horn called witness up over the telephone, he supposed

it was the same person who had solicited the theater

advertising; that this second Van Horn (who turned out

to be Robert Van Horn, the venireman) called witness

repeatedly by phone and worried him with these calls for

ten days ; that at the first two calls witness inquired what

he wanted and asked him why he did not come to the

office if he wanted to see witness, to which the person re-

plied that it was a matter in which he did not care to

appear at Kirk's office, and he refused to say what he

wanted when asked directly by witness; that witness

never made any engagement with this Van Horn over the

phone or otherwise. {Trans., p. 51.)

That, finally, on the previous Friday afternoon, some

one called up witness' office by phone, and defendant

Webb answered the call and informed witness that Van

Horn again wanted to see him ; witness was busy, and told

Webb to go and see what the man wanted, but Webb de-

murred, and it being near time to close up, witness and

Webb went down town together to meet this Van Horn

at the place he had named over the phone (Hyde's

saloon), the locality of which witness did not know, but

which Webb knew; that when they got to the saloon and

witness met this Van Horn for the first time, witness said

:

"You are not the man I expected to see—I thought it
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was tlio V^aii Horn who is an advertising solicitor;" that

Van Horn replied : "Yes, I know of that Van Horn, he has

got the same name, I have opened his mail and he has

opened mine." Witness asked what it was he wanted to

see them about, and Van Horn said he wanted to see one

or the other of them, but did not want to talk to both of

them; that witness replied : "Very well, which one do you

want to see?" Van Horn said, "You will do." Witness

and Van Horn then walked to the rear end of the saloon

and took seats, Webb remaining in the front of the room.

Van Horn opened the conversation by saying that he had

read and practiced law and knew exactly how to qualify

or disqualify, but that he did not "want to sit on this

jury. '

' Kirk asked, '

' What jury are you talking about ? '

'

Van Horn said,
'

' Wliy, on the Hillman jury. '

' Kirk ask-

ed, "Are you a juror on the Hillman jury!" Van Horn

replied, "Yes, certainly I am." Kirk said: ''Goodnight,

I don't leant to talk to you, if you are on the Hillman

jury." {Trans., pp. 51-52.) Van Horn took a newspaper

out of his pocket and began to figure on it, and wrote

"100," and said, "I want a hundred dollars cash now,

and I want $150.00 when the case is over. '

' Kirk replied

:

"Well if you are a juror I don't want to talk to you, I

have nothing to do with this Hillman jury, I can tell you

that." (Trans., p. 53.)

Kirk swore that the foregoing is all that ever passed

between him and this man Van Horn, that he left the

saloon immediately, and told defendant Webb what had

occurred as they walked away. (Ibid.)

He further testified that he had never spoken to or

approached any one of the veniremen in the Hillman case,
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or instructed or authorized any one else to do so.

He explained the employment of the witness Tyng,

and that Tyng was dissatisfied with his pay and went

away mad at the defendants. {Trans., pp. 54-58.)

Defendant Webb testified to substantially the same
facts as did the defendant Kirk in the foregoing outline

of the latter 's evidence.

He swore that he went with Kirk to Hyde's saloon on
the previous Friday afternoon, in response to a telephone

request from one Van Horn ; that when they got there it

was discovered that the man who wanted to see them was
not the man they expected to meet, as they thought it was
a certain advertising solicitor named Van Plorn who had
called upon them some time before ; that neither he nor
Kirk had ever before seen the Van Horn who met them
at Hyde's, and who was the venireman Robert Van Horn;
that this Van Horn demanded to talk to but one of them,

and selected Kirk ; that witness did not hear what passed

between them, as he remained in one end of the room
while Kirk and Van Horn took seats at the other end;

that they talked together ten or fifteen minutes, when
Kirk walked out with witness, and said: "Webb, do you
know who that man is?" Webb replied, "I don't know
anything about him." Kirk said, "He is a juror on the

Hillman case." Witness replied, "Well, is he? What
did you say to him?" To which Kirk responded, "/ cut

him that quick; I don't have nothing to do with him."
Witness said, "All right, let's go home," which they both

did. (Tmw5., pp. 64-65.)

He also gives the same account as did Kirk of the
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employment of the witness Tyug by the detective agency

of Kirk and Webb, namely, that Tyng was employed to

hunt 11}) evidence bearing upon the relation which the

"Seattle Star" and the Keal Estate Association had to

the Hillman case ; that Tyng said his wife was employed

in the office of the "Star" and could get valuable infor-

mation; that TjTig did nothing towards acquiring any

material information and they paid him off and let him

go in three days, and that he was mad at defendants on

that account, and also because he claimed more pay than

they were willing to allow him. {Trans., pp. 65-67.)

On cross-examination of Webb, the District Attorney

sought to discredit the witness by showing that he had

once been discharged from the Seattle police force, but

nothing was shown that affected the character and verac-

ity of Webb.

There was also some irrelevant and immaterial tes-

timony brought out in regard to a list or lists of the

jurors in the Hillman case, which it was attempted to be

shown had been furnished to witness Tyng and others by

defendants, in order to enable those persons to approach

the prospective jurors for corrupt purposes. Both Kirk

and Webb positively denied having or using such lists,

and there is no proof that they ever had or used a jury list

for any improper purpose. If they had possessed such a

list and had made proper inquiries in regard to the men

who were to try Hillman, we submit that there was nothing

unlawful or in contempt of court in such action by them as

agents or detectives for Hillman. It is the right of every

person who may be a party to any cause, civil or criminal,

to investigate the personality and the possible predilec-
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tions of those who are to be examined for the purpose of

testing their qualifications as jurors in the case, in order

to be prepared intelligently to exercise the right of chal-

lenge, whether for cause or peremptorily; and we fail

to understand why it should be made the subject of sensa-

tional suspicion for Hillman to have done what he had a
perfect right to do, and what every intelligent litigant

usually does when confronted with the prospect of a jury
trial upon a vital issue. Defendants were Hillman 's law-

ful agents, employed to do a lawful service for him,

and in the absence of plain and positive evidence that

they attempted to perform their duty to him by improper
and corrupt methods, it should not be a matter of prej-

udice against them that they might have had a jury list,

or might have made some effort to inquire into the ante-

cedents, relations and prepossessions of veniremen on

that list. There is no satisfactory proof that they ever

had a list of the panel of the Hillman jury, and there is

no proof of any kind, outside the testimony of the venire-

man Van Horn, that either of the defendants ever ap-

proached any member of that panel, or authorized any
one else to do so.

The whole history of this case and the record of the

testimony taken show conclusively that these defendants

were the victims of their connection with Hillman, and of

the zeal of the District Attorney to convict the latter of

a sensational offense against the postal laws. We have

no quarrel or criticism for a prosecuting officer who pur-

sues with ardor and industry one whom he believes to be

guilty of a grave crime against public morals and safety.

But we do object to extending the presumption of guilt
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aiki corruption to every one who may happen to liave had

any relation, liowever legitimate, to the alleged criminal;

and we earnestly protest against a procedure which seems

to us to have had for its main motive and object the

arraignment and conviction of these two defendants as a

preliminary and prejudicial step in the campaign of the

District Attorney against C. D. Hillman.

It is useless to try to separate the trial and convic-

tion of Kirk and AVebb from the prosecution, trial and

conviction of this man Hillman. The two cases are part

of the same program on the part of the District Attorney.

The arrest and conviction of the defendants for contempt

of court, in seeking to corrupt the Hillman jury, was a

shrewd and triumphant piece of strategy on the side of

the Government, in preparation for the Hillman trial

which began a few days later. It served to inflame the

public mind and to confirm the contention of the prosecu-

tion that Hillman was a desperate, cunning and corrupt

schemer. It furnished additional material for newspaper

sensationalism, and gave new vigor to the District Attor-

ney's well planned attack upon the man whom lie was

seeking to send to the penitentiary as a notorious swind-

ler and crook. It was calculated to prejudice the mind

of the Court itself that was to try Hillman, and we verily

believe that it did darken the judgment, distort the dis-

cretion and mislead the perceptions of the eminent and

just Judge who tried these defendants. In no other way
can we account for the conviction of these men upon evi-

dence that seems to us so flimsy, fallacious and fabri-

cated-. If the case of the defendants be wholly disasso-

ciated from the Hillman prosecution, and the offense
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charged against them be considered outside the atmos-

phere of suspicion and hostility that shrouded everything

and everybody connected with Hillman's defense, and
which atmosphere it was the purpose of this proceeding

to still further thicken and becloud, we confidently assert

that the judgment of conviction that was rendered against

them is not supported by the facts, and is contrary to all

the rules and reasons of probability, truth and justice.

We do not believe that the defendants could or would
have been successfully prosecuted had they not unfor-

tunately been involved in the general crusade against C.

D. Hillman.

II.

Upon the law of the case, conceding all that the pros-

ecution claims against the defendants, it is our contention

that the offense of the defendants was a crime, indictable,

triable and punishable under Sections 5399 and 5404 of

the Revised Statutes, and not a contempt of court under
Section 725 of the Revised Statutes.

The proceeding under which defendants were tried

and convicted is an independent contempt petition

brought under the provisions of Section 725 of the Stat-

utes, which reads as follmv^ss

"Section 725. The said courts shall have power to
impose and administer all necessary oaths, and to punish,
by fine or imprisonment, at the discretion of the court,
contempts of their authority; Provided, That such power
to punish contempts shall not be construed to extend to
any cases except the misbehavior of any person in their
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tration of justice, the misbehavior of any of the officers

of said courts in their official transaction*s',.^nd the dis-

obedience or resistance by any such officer, or by any
party, juror, witness, or other person, to any lawful writ,

process, order, rule, decree, or command of said courts."

The foregoing law was first enacted in 1789, being

originally much broader in its terms and practically cov-

ering the same ground as had formerly belonged to com-

mon law courts in England in the punishment of con-

tempts. In 1831, as the result of numerous complaints

and scandals growing out of contempt proceedings and

judgments against newspapers by Federal Judges, be-

lieved to have had their foundation in political and party

rancor and resentment, the Congress amended the Act of

1789 on the subject of Contempts of Court, so as to limit

the power of the courts to punish for contempt to cases

of misbehavior committed in the actual presence of the

court, or so near thereto as to obstruct the administration

of justice. This amendment recognizes the distinction

between what are called actual contempts and construc-

tive contempts.

It must be remembered that many of the cases of ac-

tual contempt have arisen and been decided by the courts

where the offense did not occur in the visible presence of

the Judge, or in the court-room, but were perpetrated in

some place considered to be part of the court. It is held

that the court is deemed to be present in all portions of

the building where its sessions are held, or where its ap-

purtenant agencies and officials are lodged or in attend-

ance upon the court's business. The corridors of the court
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building, the jury rooms, grand jury room, witness

rooms, marshal's office, clerk's office, the retiring rooms

of the Judge and other officials, and in fact all of the

necessary and usual apartments connected with an actual

court, are held to be in the presence of the court, and con-

tempts there occurring are actual contempts.

In re Savin, 131 U. S., 267.

On the other hand, acts of misbehavior or interfer-

ence with the authority and functions of the court com-

mitted beyond the purview and presence of the court (as

above defined), but so near to the court's presence as to

obstruct the administration of justice, constitute con-

structive contempts, and the whole question in such cases,

aside from the nature of the acts complained of, is in-

volved in the proper meaning and construction to be given

to the words ''so near thereto" as used in the statute,

those words having been inserted by the Act of March 2,

1831, to limit the power of the court in contempt cases.

It is that question which we desire to discuss in this por-

tion of the Brief, and we do not believe that the exact

issue here involved has been clearly decided by any of the

Federal Courts of higher jurisdiction.

Congress must be deemed to have intended to classify

the two kinds of contempt by some practical test of dif-

ferentiation capable of being applied with reasonable

accuracy and certainty in all cases, and not inconsistent

with the object of the Act of 1831, which was to limit the

power of the court to punish for contempts not committed
in its presence. Otherwise the statute is nugatory and
fails to answer the purposes for which it was enacted.
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Two tlioorii's of construction may be adopted as to

the meaning of the words "near to,"—the one practical,

tangible, restrictive of jurisdiction, and capable of intel-

ligent and uniform application in any given instance,

—

the other vague, roving, intangible, speculative, and ut-

terly destructive of all limitation upon the jurisdiction

and power of the courts in contempt proceedings. If by

nearness we are to understand the word in its ordinary

and natural sense of propinquity, proximity, the relation

of being in the same physical locality or neighborhood,

there will be little or no difficulty in disposing of all con-

structive contempts under the statute; and it seems rea-

sonable to assume that Congress meant that very thing

by the Act of 1831. If, on the other hand, we adopt a

figurative, metaphorical, metaphysical interpretation of

the words ''near to," and determine the nearness by the

effect rather than by the locality of the act of misbe-

havior, then there is no certain, uniform or reasonable

test for deciding what offenses are punishable under Sec-

tion 725, and absolutely no limitation upon the authority

of the courts in contempt causes, in time, space or cir-

cumstance.

If an act done half a mile from the court and its

environs is to be adjudged to be so near to the court as

to be in contempt, because the act is intended or calculated

to have an imj^roper influence upon the proceedings of

the court,—then an act done a thousand miles way, if

intended or calculated to obstruct or interfere with the

proceedings and authority of a given court, is equally a

contempt of court. In this age of wireless telegraphy,

long distance telephones, and other modes of annihilating
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time and distance, the means of exerting influences and

making communications are almost without restriction

and beyond calculation ; and if the courts are to hold that

any act or word, wherever done or spoken, which tends

to impinge upon their dignity, authority and proceedings,

is a contempt because the effect and influence sought to

be exerted have their objective locality in the court itself,

then the jurisdiction to punish for contempt extends to

the uttermost limits of land, sea and sky, and the Act of

1831, so far from narrowing the powers of the courts in

contempt cases, immeasurably increased them beyond

anything known or imagined by its authors.

If this rule of construction is to be adopted at all,

it must be adopted with all of its logical consequences and

inferences, and the foregoing statement of its possibilities

of unreasonableness and injustice is not extravagant or

unwarranted.

And yet that is the rule which the learned Judge who

tried the case at bar adopted in arriving at his judg-

ment. {Trans., pp. 94-97.)

Such a construction of the statute seems to us to be

manifestly irrational, inconsistent with the purpose of

the Act of Congress of March 2, 1831, and subversive of

all sound and safe restriction upon judicial authority and

discretion. In the absence of the most explicit authority

from the highest tribunal of our Judiciary, the results

of such a rule of interpretation ought not to be sanctioned,

and we submit that there is no such clear and controlling

decision by the Federal courts of appellate jurisdiction.

The decisions of State courts in contempt cases can-
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nut 1(0 ju'cepted without hesitation and scrutiny, for the

reason that in most of the States the law of contempt is

as it was aforetime in the Federal courts, prior to the

Act of 1831. The eminent Judge who tried this case be-

low, in his opinion denying the motion to vacate the judg-

ment of conviction, refers to the views taken of the law

of contempt, by certain distinguished jurists who occu-

pied at one time and another high positions in the judici-

ary of the States and the Union, but if we mistake not

those views were pronounced under State laws and de-

cisions. We have been unable to find a single decision of

this Court or of the Supreme Court of the United States

adopting the latitudinous rule which was applied in the

case at bar. A few District Courts and certain Circuit

Judges have announced their adherence to this wide-open

policy, of holding acts of misbehavior that are in them-

selves violative of Section 725, to be in contempt of court,

no matter where committed or under what circumstances,

just so the ultimate point of effect and influence of those

acts is the court or its agencies. But, as will be noticed

hereafter, even those decisions did not involve the de-

termination of this question, and the views of the courts

or judges on this subject were in the nature of obiter

dicta.

The Supreme Court of the United States has distinct-

ly refused to sanction this view, although it might as

easily have done so as the courts that have adopted it.

In the cases in which the Supreme Court declined to de-

cide the meaning of "near to," as used in this statute, it

would have been no more obiter to have done so than are

the opinions of the courts that have undertaken to de-

clare that "near to" means anywhere and everywhere,
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provided only a court be the object of the reprehensible

conduct alleged to be in contempt.

The fact that the highest court in the land, when con-

fronted directly with this question, as one fairly inci-

dental to the discussion of the questions it did decide, re-

fused to pass upon it, leaves it an open one, with the rea-

sonable inference that the Supreme Court did not view
the matter favorably to the rule sought to be sustained

in this case.

In the case of In re Savin, 131 U. S., 267, the offense

charged as contempt was the attempt to prevent a wit-

ness from testifjdng in a pending case, the witness being

in attendance upon the court and in the jury room tem-

porarily used as a witness room. The Supreme Court,

by Mr. Justice Harlan, decided that this was actually in

the presence of the court, within the meaning of Sec-

tion 725, as the court is deemed to be present in all j^arts

of the building where it sits, at least while in session. It

therefore did not become necessary to determine the

meaning of the words '

' near to,
'

' as used in that section

of the statute. The opinion of the Court also contains

a discussion of the Act of Congress of March 2, 1831,

from which it appears that the portion of that Act now

numbered as Section 735 of the Revised Statutes was

originally Section 1 of the Act of 1831, while Section 2

of the Act is now embodied in Section 5399 of the Revised

Statutes, there being some verbal alterations in the Re-

vision which do not change the force and meaning of the

law. Section 725 (Sec. 1 of the Act) is under the title

"The Judiciary" in the Revised Statutes, while Section
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Ooi^y ({Sec. L' ui" tliu Act) appcar« under tiie title

"Crimes." it was contended by counsel lor tlie peti-

tioner in tue bavui, case that tiie oiiense charged, being

clearly a violation of {Section 53yy, could not be prose-

cuted and punislied as a contempt under (Section 725.

'i'lie {Supreme Court said that the acts committed

by the petitioner were a contempt done in the presence

oi the court, having occurred in the witness room adjoin-

ing the court's place of sitting, but that they were like-

wise a crime under feection bodd, and that the offender

migiit be proceeded against both for contempt and for

crime.

The effect of this is to decide that certain acts may

be both a contempt under Section 1 of the Act of ISol, and

a crime under Section 2 of the Act ; but it does not follow

that every offense against Section 2 (Sec. 5399) is also

punishable under Section 1 (Sec. 725). That depends

entirely upon the locality of the acts complained of. If

they were committed in the presence of the court, or so

near thereto as to obstruct the administration of justice,

they would undoubtedly be contempt under the first sec-

tion of the law of 1831, and they might also be a crime

under Section 2, if they came within the forbidden zone

laid out in that section. In other words, all contempts

are not crimes, nor are all crimes contempts, under the

law of 1831; but some acts may be both a contempt and

a crime under the two sections of that law referred to,

provided those acts come within the definitions both of

contempt and of crime, as given in the two sections of the

Act of Congress passed to restrict the jurisdiction and
power of the Federal Courts in matters of contempt. So
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the Savin case does not undertake to decide anything ex-

cept that the offense alleged was a contempt because done

in the presence of the court, and was also a crime because

it was an attempt by forbidden means to ''impede" a

witness from testifying in a pending cause.

But in discussing the statute above referred to in its

application to the facts, the Court used this significant

language

:

'

' The Act of 1789 did not define what were contempts

of the authority of the courts of the United States, in any

cause or hearing before them, nor did it prescribe any

special procedure for determining a matter of contempt.

Under that statute the question whether particular acts

constituted a contempt, as well as the mode of proceeding

against the offender, was left to be determined according

to such established rules and principles of the common
law as were applicable to our situation. The Act of 1831,

however, materially modified that of 1789, in that it re-

stricted the power of the courts to inflict summary pun-

ishments for contempt to certain specified cases, among
which was misbehavior in the presence of the court, or

misbehavior so near thereto as to obstruct the administra-

tion of justice. Ex parte Robinson, 19 Wall. 505, 511. And
although the word 'summary' was, for some reason, not

repeated in the present revision, which invests the courts

of the United States with power 'to punish by fine and
imprisonment, at the discretion of the court, contempts

of their authority,' in certain cases defined in Sec. 725,

we do not doubt that the power to punish summarily, for

contempt, in those cases, remains, as under the Act of

1831, with those courts. It was, in effect, so adjudged in

Ex parte Terrij, 128 U. S. 289, 304.

"The question then arises, whether the facts recited
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in tlu' Hiial ordor of the District Court as constituting the

contenii)t—wliicli facts must be taken in this collateral

proceeding to be true—make a case of misbehavior in the

presence of the court, or misbehavior so near thereto as

to obstruct the administration of justice therein. There
may be misbehavior in the presence of the court amount-
ing to contempt, that would not, ordinarily, be said to

obstruct the administration of justice. So, there may be

misbehavior, not in the immediate presence of the court,.

but outside of and in the immediate vicinity of the build-

ing in uhich the court is held, which, on account of its

disorderly character, would actually interrupt the court,

it being in session, in the conduct of its business, and con-

sequently obstruct the administration of justice." (131

U. S. 276.)

The Court proceeds to declare that an improper ef-

fort to influence or to bribe a witness, in the jury room,

or in a corridor of the court building, is contempt com-

mitted in the actual presence of the court, within the

meaning of Section 725.

The Opinion then says:

''And this view renders it unnecessary to consider

whether, as argued, the words 'so near thereto as to ob-

struct the administration of justice' refer onl}^ to cases

of misbehavior, outside of the court room, or in the vicin-

ity of the court building, causing such open or violent

disturbance of the court, while in session, as to actually

interrupt the transaction of its business."

The case of In re Cuddy, 131 U. S. 280, was decided

by the Supreme Court on the same day as the Savin case,

above cited, and the opinion was delivered by the same

Justice. Both were habeas corpus proceedings, and there-



31

fore collateral attacks upon the judgments of the District

Court. In the Cuddy case the petitioner had been ad-

judged guilty of contempt for trying to influence a juror,

in a pending cause, while the juror was in attendance for

the purpose of being examined for acceptance or rejec-

tion, the cause being actually on trial and the facts being

first elicited during the examination of the juror on his

voir dire.

The judgment or order of the trial court holding

the petitioner for contempt simply recites the bare fact

of his having made an improper approach to the juror,

without stating where this act occurred, and there was

nothing in the record before the Supreme Court to show

the locality of the alleged forbidden conduct.

Upon this point the Supreme Court said

:

"It is stated in the brief of appellant's counsel, and

the statement was repeated at the bar, that the differ-

ence between the Savin case, just decided, ante, 267, and

the present case is, that the misbehavior constituting the

contemjDt with which Savin is charged occurred in the

court building and while the court was in session ; where-

as, the misbehavior with which Cuddy is charged did

not occur in the court building, nor, so far as the record

of the District Court shows, while the court was in ses-

sion. It was assumed in argument that, under no view

of the facts, could the misbehavior of Cuddy be deemed

to have occurred in the presence of the court, or so near

thereto as to obstruct the administration of justice, and
therefore his offense, if punishable at all, was punishable

by indictment. But both the petition for habeas corpus

and the record of the District Court are silent as to the

particular locality where the appellant approached Mc-
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(iarriu (tlio jurur), with tlio view of improijerly influene-

\w^ liis verdict in the event he should be sworn as a juror

in tlie ease of United States v. Young. That which, ac-

cording to the finding and the judgment, the appellant

did, if done in the presence of the court, that is, in the

place set apart for the use of the court, its officers, jurors

and witnesses, was clearly a contempt, punishable, as

provided in Sec. 725 of the Revised Statutes, by fine and

imprisonment, at the discretion of the court, and without

indictment. '

'

So, for the second time and on the same day, the Su-

preme Court failed to decide just what is meant by the

words ''so near thereto as to obstruct the administration

of justice,
'

' because in one case that question was wholly

irrelevant under the facts, and in the other the record did

not disclose any fact on which the question could be

properly raised and decided.

But it is perfectly clear from what the Court did say

in those two cases, and more particularly from what it

declined to say, that the question of locality is a vital

one in a proper case, as it is in the case at bar. The re-

marks made in the two opinions of Justice Harlan above

cited plainly indicate that the Supreme Court regarded

the nearness of the misbehavior necessary to obstruct

justice, and hence to constitute contempt, as a physical

nearness, a proximity, so close as to disturb or interfere

with the business of the court whose jurisdiction is in-

voked to punish it. The language of the opinion in the

Savin case seems to contemplate that the misbehavior

must be of such nature as to create a disorder or disturb-

ance of a violent and open character, such as actually to

break in upon the proceedings and decorum of the court.
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In the Cuddy case, if the locality of the offending acts had

been made to appear, it is evident that the Supreme Court

considered it of enough importance to have required a

definite decision of that question, and that it might have

required a different decision. Now, if that Court for a

moment entertained the latitudinous view that it made no

difference where an act of alleged contempt occurred,

provided its effect and influence were intended and calcu-

lated to operate upon the conduct of a court's business, it

certainly would not have evaded and postponed the de-

cision of tliat issue in the Savin and Cuddy cases. The

Court could easily have said, and it would undoubtedly

have declared, that it was immaterial as to the locality of

the acts of misbehavior, so long as it was shown that they

were directed towards an obstruction of justice by cor-

ru^ or unlawful means. We think that the silence of

the Court in those two decisions, and the very emphasis

placed by it upon the fact that the records in those cases

did not require a determination of the meaning of the

words "so near thereto," demonstrate that the Court con-

sidered that actual proximity of the misbehavior to the

court itself is necessary to constitute a contempt com-

mitted beyond the presence of the court.

The case at bar is the Cuddy case precisely, with the

omissions of the record in that case supplied. If the

judgment of conviction first rendered by the trial court

in this case had been allowed to stand as originally

worded, then we would be in exactly the situation that

Cuddy was before the Supreme Court. The judgment

here, as first entered, failed to state where the alleged

acts of contempt committed by these defendants oc-
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currod; Init on motion of their counsel, it was amended

and modified so as to show tliat the misbehavior trans-

pired, if at all, more than half « mile from the court

building, so remote and of such a nature as to preclude

auj^ idea of disturbance, disorder or actual obstruction of

justice in the court's proceedings and business. {Trans.,

pp. 3-6.)

There is also this difference to be noted between the

case at bar and any of the cases referred to in this brief,

and that is that the panel of the jury in the Hillman case,

with which defendants are alleged to have tampered im-

properly, had not yet reported to the court and were not

under any direct orders or control of the court, the case

being set for a later date in the term and not yet reached

for trial at the time defendants were tried and convicted

of contempt. This is shown by the files and records in

the Hillman case, which are referred to and made part of

the record in this case. {Trans., p. 8, 104.)

The case of United States v. Carroll, 147 Fed., 947,

is similar in many of its features to the case at bar. The

defendant in that case was prosecuted for contempt of

court for having a list of the jury in a pending cause,

which he discussed with others for the purpose, as alleged,

of reaching the jurors and influencing their verdict.

He was also accused of seeking to control the testimony

of a witness in the pending cause.

The court said:

"I am of the opinion that any direct attempt on the

part of any person to bribe or persuade a witness to tes-

tify contrary to the truth in a cause pending and then on
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trial, or to influence (lie juiy, or any member thereof, to

find a verdict in favor of one party or tlie otlier, where
made so near the court as is designated by the witnesses
for the government, being not to exceed three blocks

aivay, constitutes in legal contemplation a direct con-

tempt; that is to say, it constitutes misbehavior so near
to the court as to obstruct the administration of justice,

and the mere denial of the charge by the accused under
oath will not excuse him."

The last portion of the above extract from the opin-

ion of the court had reference to the contention urged by
the defendant's counsel, that the contempt not having

been in presence of the court, a mere sworn denial of

the charge by the accused, under the proper practice in

such cases, was enough to authorize the dismissal of the

charge. The court declined, for want of time, to go into

a discussion and decision of the question of practice

raised, but did say

:

''It is, however, a principle very well settled that ac-

cusations for contempt, especially where of criminal im-
port, must be supported by evidence sufficient to convince
the mind of the trier, beyond a reasonable doubt, of the

actual guilt of the accused, and every element of the of-

fense, including the criminal intent, must be proved by
evidence or circumstances warranting an inference of the
necessary facts. United States v. Jose (C. C), 63 Fed.
951; Sabin v. Fogarty (C. 0.), 70 Fed. 482. In the latter

case, Hanford, District Judge, says: 'A contempt case is

one in ivliich the court must be convinced beyond a rea-
sonable doubt of the facts before finding a party guilty.'

"

Carroll was discharged by the District Court, because
the facts failed to show that he actually accomplished
anything in his efforts to reach and influence the jury.
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The Carroll case, just cited, was decided in the Dis-

trict Court for Montana, by Wolverton, District Judge,

and in the course of the opinion the cases of United

States V. Anonymous (C. C), 21 Fed. 761-768; In re

Brule, 71 Fed. 943 (D. C), and Ex parte McLeod (D. C),

120 Fed. 130, are cited and quoted from, to sustain the

view that the words "near thereto," as used in Sec. 725

of the Statutes, may be construed to cover all cases of

misbehavior which affect the business of the court, no

matter how remote from the court itself. Those decisions,

with that of In re May, 1 Fed. 742, constitute the leading

cases favorable to the view adopted by the trial judge in

the case at bar, in holding these defendants guilty of con-

tempt. The effect of those decisions, like that now com-

plained of, is to put the whole force and meaning of the

statute in the fact of the obstruction of justice, and to

ignore practically all question of the locality or nearness

of the misbehavior to the court. This, we maintain, is

judicial legislation, in direct contravention of both the

letter and the spirit of the Act of 1831.

Taking these decisions in their chronoligical order,

In re Mniy, Fed. 737-745, decided in the District Court for

Michigan, Brown, District Judge, in 1880, was the case

of a juror who had violated the order of the court not to

talk to others about the case while sitting as a juror on

the trial of a pending action. The facts so clearly classify

the offense as coming under the third head of the con-

tempts provided for in Section 725, namely, disobedi-

ence by a juror of the order of the court, that it was

unnecessary to refer to any other phase of the law. But

the court goes out of the way to suggest that the Act of

1831 was not meant to limit the common law powers of
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tlio courts except as to newspaper publications, this opin-

ion being a mere obiter dictum of the judge, which, how-

ever, has gained strength by rejietition by other judges

since then, in opinions even more flagrantly obiter.

Once for all, it ought to be understood that the his-

torical argument, as it is called, by which the terms of the

Act of 1831 are sought to be limited in their effect to

contempts committed by newspapers, cannot be stretched

so far as to nullify the plain provisions of the law itself.

Congress was incited to pass this amendment and limita-

tion upon the common law powers of the courts by the

agitation growing out of political newspaper publications,

and the efforts of a Federal Judge to punish such pub-

lishers. But that was merely the occasion for the change

in the old law. It cannot and ought not to be held to de-

stroy the salutary restriction which Congress intended

to place upon the common law of contempts, for the stat-

ute is general in its terms, contains a great deal more

than the mere matter of constructive contempts, and the

Supreme Court, in discussing contempts under the Act of

1831, has never indicated that its provisions apply only

to newspapers. On the contrary, in both the Savin and

Cuddy cases, supra, that Court very clearly ignores any

such idea, and treats the statute as meaning exactly what

it says.

There is one important point of practice decided in

the May case, above cited, which is that, where a person

is accused of a contempt not committed in the actual

presence of the court, his sworn denial of the charge en-

titles him to be discharged as a matter of course. (1 Fed.
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743.) The court said:

"It is a cardinal rule in proceedings for a criminal

contempt that the answer of the respondent cannot be

traversed and must be taken as true. If false, the govern-

ment is remitted to a prosecution for perjury. 4 Black.

Com., 287; In re Pitman, 1 Curt. 186; U. S. v. Dodge, 2

Gall. 313; State v. Earl, 41 Ire. 464; Burke v. State, 47

Ire. b28; People v. Feed, 2 Johns. 290; In re Moore, 63 N.

C. 397; Names v. Cummins, 1 Lester 40."

To the same effect are the decisions of most of the

courts of the country, including the State of Washington.

In the case at bar there was no formal sworn answer

by the defendants, denying the charges contained in the

petition of the relator, but they positively denied in their

testimony all of the facts and charges upon which the al-

legged contempt accusation was based ; and in the case of

U. S. V. Carroll, 147 Fed. 951, the court indicated that

that form of denial was sufficient to purge the alleged

contempt and to authorize the discharge of the defend-

ant, although, for want of time to investigate the rule of

practice in such cases, the court declined to sustain the

contention of the defendant in that case for his discharge,

it being clear to the court that he was entitled to dis-

charge on another and different ground.

Under the foregoing authorities, which are without

conflict, these defendants were entitled to be dismissed as

soon as their sworn denials were heard upon the witness

stand, and the judgment of the court convicting them is

without due course of law.,

Eesuming the discussion of the question of the mean-
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iiig of the statute, in cases of misbehavior occurring so

near to the court as to obstruct the administration of jus-

tice, the case of United States v. Anonymous, 21 Fed.

761, decided in 1884 in the Circuit Court for the Western

District of Tennessee, Hammond, Judge, presents a sin-

gular state of facts. It was an equity cause, and in the

proceedings before an examiner in chancery taking tlie

depositions of a witness in a law office in the City of Mem-

phis, acting under the orders of the court, the respond-

ent was alleged to have acted in such a violent manner to-

wards the witness and the examiner as to interrupt the

taking of the deposition. The matter was reported to

the court, and the respondent was both cited and attached

for contempt. He appeared or was arrested, and filed

his denial of the acts of violence and interruption charged

against him, and claimed his right to be discharged.

In the first place, the court held that the rule in

equity causes is different from the rule in law cases, as

to the right of a defendant in contempt proceedings to be

discharged upon the coming in of his sworn denial, and

that therefore the rules laid down in the May case, supra,

were not applicable. Upon this point the court says

:

"In a court of law, because that court abhors any

method of trial of issues of fact except by a jury, if the

party denied his contempt ofi oath he was released, and

the parties were left to seek redress through indictment

or action, where the facts could be tried according to

the course of the common law. Blackstone thinks this

was in favor of liberty, as it was, and excuses therefore

the anomaly of trying a man on his own oath."

The court then enters upon a long and technical dis-
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cussion of the equity rules governing contempts, and ends

uj) by holding, in effect, that the power of equity courts

to i)unish contempts is not affected by the Act of March

2, 1831. All of which, besides being questionable law,

is wholly foreign to the question here involved. In fact,

although frequently cited in support of the view that

**so near thereto" means anywhere that actually invades

the iDower and dignity of the court, or impedes its busi-

ness, this case in 21 Federal has little or no bearing on

the matter, being wholly an argument to sustain the in-

herent power of equity courts to protect their officers and

process. So far as it refers to the Act of 1831, in its

bearing upon contempts against courts of law that are

criminal in their nature, the opinion in that case is com-

posed altogether of obiter dicta.

Probably the most extreme expression of the views

we are here combatting is to be found in the opinion of

the District Judge who decided the case of hi re Brule,

71 Fed. 943, and it affords a good example of the extent

to which the doctrine may be carried, if once the prin-

ciple is adopted.

The facts of that case were that Brule was cited for

contempt for bribing a prospective witness, in a pend-

ing criminal case in the Federal court, to avoid serv-

ice of a subpoena, and thus depriving the Government

of material testimony. The accused was brought before

the court on a rule to show cause, supporte«l by affidavit.

He denied the facts charged, and also contended that the

acts complained of did not constitute contempt of court

under Section 725. It does not appear where the bribe
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was given to the prospective witness, but it is clear tliat

he was under no process to attend and testify in the

pending case. The District Court found Brule guilty

of contempt and imprisoned him for three months.

The decision in that case is by a learned and emi-

nent Judge of this Circuit, and we do not like to appear

contemptuous of his judgment or harsh in a criticism

of his views; but we ask this Court to read the opinion

without prepossession in favor of its author, and then

we submit that it is wholly illogical, without the support

of any authority that should control a Federal court, and

amounts to a palpable reductio ad ahsurdum. It ignores

the wide distinction between the law of contempt in the

State courts and the Federal courts, and rests its con-

clusions mainly upon citations from the decisions of

State tribunals where the law is entirely different from

that which prevails, since the Act of 1831, in the United

States tribunals. It cites the above case in 21 Federal

(U. S. V. AnonjTuous), but expressly refuses to recognize

the distinction there made between the rules that obtain

in courts of equity and courts of law. It calls attention

to the Savin case and the Cuddy case, only to pervert

and distort the actual meaning and purport of those de-

cisions of the Supreme Court, and the facts upon which

they were founded. And, to crown the radicalism of the

rule announced, the distinguished Judge concludes as

follows

:

"If it is contempt to bribe a witness in front of the

courthouse door, is it not a contempt to attempt to do

the same thing on the street opposite the court building,

or four blocks awavf Is not the result the same? Is
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not the motive of the accused the same? Wliat differ-

ence does it make whether the attempt was made on the

ground owned by the United States, or at the residence

of the witness in the same town, or one quarter of a mile

away from the court building? In one case the misbe-

havior would be construed to be in the presence of the

court, and in the other 'so near thereto as to obstruct

the administration of justice,' and the statute, in clear

language, is made to apply to both cases."

It is difficult to comment respectfully upon such rea-

soning and such disregard of the plain provisions of the

statute as recognized by other courts at least entitled to

equal consideration, but we do declare, upon the authca"-

ity of numerous decisions by the highest court in the

land, that the views of the court in the Bride case were

not the law of that case, nor of any other case that can

arise under the Federal statute of contempt. As well

might it be held, once for all, that the motives of the ac-

cused are to be the test of his guilt, and that if these be

corrupt he is in contempt, although the offense were

committed in Alaska or New Zealand.

The case of Ex parte McLeod, 120 Fed. 130, decided

in 1903 in the District Court for the Northern District

of Alabama, presents a very interesting and able dis-

cussion of the various phases of the general law of con-

tempt, but the opinion of the court is chiefly remarkable

for the evident indignation of the Judge at the outrage

that had been perpetrated upon an officer of the court.

McLeod had been indicted under Section 5399 of the Re-

vised Statutes, for assaulting a United States Commis-

sioner who had bound him over on a charge of conspiracy
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under Section 5440. It appears that the grand jury

treated the matter lightly and refused to indict McLeod
for the assault for nearly two years after it occurred.

Then, when the case came on for trial, a demurrer to

the indictment was sustained {U. S. v. McLeod, 119 Fed.

416), and thereupon the District Attorney, under the

direction of the court, had a rule to show cause issued

against McLeod for contempt in assaulting the Commis-

sioner. The same Judge sat in both cases, and his feel-

ings, no doubt fully justified, speak throughout his opin-

ion in the contempt case. It is difficult to reconcile the

reasoning upon which the court found the respondent

guilty of contempt, with the reasons upon which it, sus-

tained the demurrer in the criminal prosecution, and, to

say the least of it, there is some doubt if any other court,

without similar provocation, would j^ronounce the same

views of the law that are given in the McLeod contemj^t

case. The learned Judge admits that he is without a

precedent to support his conclusions.

The general effect of that decision is to hold that

the Act of 1831, by virtue of the "historical argument,"

does not limit the powers of the Federal courts to pun-

ish for contempts, except in cases involving the publica-

tion of criticism of their own judges and decisions, hark-

ing back to the case of Judge Peck, who is said to have

been the cause of that Act of Congress. The McLeod

case may be said to reach the highwater mark of the

historical argument, as the Brule case marks the limit

of the argument based on the motives of the accused

contemnor.
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The several eases above discussed present most

foreihly the contention against which we are arguing in

this briel', and we submit that they do not satisfactorily

dispose of the question raised here. There are some
other decisions to the same effect, but they are not more
convincing than the foregoing, and they are based for

the most part upon the authority of the leading cases

just referred to. Whatever of dicta, error and want of

logic there may be in the earlier decisions has been re-

peated and strengthened by cross-references in the later

ones, until there has been built up a series of these

cases, none of them supported by any high and relevant

authority, and all of them, it seems to us, fallacious in

reasoning and disastrous in their wide-reaching efforts

to set aside the plain provisions of the Act of 1831. The

reading of these decisions calls to mind most strikingly

the comment of Mr. Benedict, in his work on Admiralty

,

regarding the rule of stare decisis :

''No number of erroneous decisions can furnish suf-

ficient reason for deciding contrary to law. Wlien a de-

cision has been followed without hesitation or considera-

tion by many others, it is but one decision, of which the

others are but echoes. The question always remains,

what is the law; and decisions are to be iveighed, not

counted. In the decision of a particular case, the judges

are to be counted, but as evidence of the law they are to

be weighed. There may be a dissent by one judge, which

may be of more value and weight than the opinions of a;l

the majority. There may be decisions on cognate and

analogous cases. There may be inconsistent or conflicting

decisions, which invite reargument and reexamination.

These and other considerations have made the list of

overruled cases a long and important one in all the great

departments of law, equity and admiralty." {Sec. 313b.)
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Unfortunately we are without a single clear, direct

and authoritative decision upon the question here pre-

sented, but we surely have the sanction of the statutes

themselves, and of the reason and good sense of the

opinions of the Supreme Court that most nearly reach

the issue.

As before noticed, the Act of 1831 contained two

sections, and they must be construed together so as to

maintain the force and integrity of each. Section 1 is

now Section 725 of the Revised Statutes, while Section 2

is Section 5399 of the revision. The first relates to co7i-

tempts, the second to crimes. They evidently were meant

to reach different offenses, although the same acts might,

in certain contingencies, violate both. Taken together,

and in connection with Section 5404, they cover practic-

ally all the offences likely to occur against judicial author-

ity and the dignity of the courts. The two sections re-

lating to crimes against the judicial powers are as fol-

lows:

*' Section 5399. Every person who corruptly, or by
threats or force, endeavors to influence, intimidate, or im-

pede, any witness, or officer in any court of the United

States, in the discharge of his duty, or corrupth^ or by
threats or force, obstructs or impedes, or endeavors to

obstruct or impede, the d»<e administration of justice

therein, shall be punished by a fine of not more than five

hundred dollars, or by imprisonment not more than three

months, or both." (Act of 1831.)

'^Section 5404. Every person who, corruptly, or by
threats or force, or by threatening letters, or any threat-

ening communications, endeavors to influence, intimidate,



46

or iinpeile any grand or petit jnror of any court of the

Unitod States in tlie discharge of liis duty, or who cor-

ruptly, or l)y threats or force, or l)y threatening letters,

or any threatening communications, influences, obstructs

or imi)edes, or endeavors to influence, obstruct, or im-

pede, the due administration of justice therein, shall be

Xmnishable by fine of not more than one thousand dollars,

or by imprisonment not more than one year, or by both

such fine and imprisonment." (Act of 1872.)

With the law thus exhaustive and applicable to all

conceivable infractions of the power, order, integrity and

jurisdiction of the courts, it ought not to be necessary to

indulge a doubtful jurisdiction in a questionable case. If

there were no other source of power in the courts to pro-

tect themselves and to punish offenders against their au-

thority and dignity, except the proceeding for contempt

under Section 725, there might indeed be excuse for

adopting the widest reasonable construction of that law;

for no one disputes the absolute necessity of asserting and

maintaining the utmost purity, decorum and authority

in the courts of the nation. But it is wholly unnecessary

to resort to that section for the punishment of offenders

like the defendants are charged with being in the case at

bar ; still less is it wise or necessary to stretch the power

and jurisdiction of the court beyond well established lim-

its and upon debatable territory, especially where the

facts themselves, as in this case, are of the most incon-

clusive and doubtful character.

As the court declared in one of the decisions above

cited: "Courts of law abhor any method of trial of issues

of fact except by a jury." Where there is a way to pun-
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isli au oft'eiuler, clear, open and undoubted, and which

likewise guarantees to him this inestimable and ancient

right of having his guilt passed upon by a jury, it cer-

tainly is to be preferred above a method of procedure that

denies him a jury trial, and that involves the exercise of

a wide and dangerous and doubtful jurisdiction, by the

very court whose dignity is offended and whose sensibil-

ities must, to some extent at least, enter into the con-

sideration of the facts.

K the views announced by the court below in con-

victing these men are to be approved and promulgated by

this Court, with all of the logical and legitimate conse-

quences of the doctrine proclaimed, it will do no less than

confer upon the courts of the United States a jurisdiction

and authority in contempt cases practically arbitrary, ab-

solute and unlimited. The attributes ascribed to the

courts by this doctrine, and which are necessary to the

exercise of the power conferred by it, are little short of

Divine, for they comprehend all the functions of Om-

niscience, Omnipresence, and Omnipotence.

There is another consideration to which this Court

cannot be insensible, and which it is not improper for us

to mention. The safest and wisest guaranty of the do-

mestic peace and political welfare of this country lies in

the unimpaired power of the courts, and in the undimin-

ished respect and confidence of the people for their au-

thority and wisdom. The most sinister symptom of mod-

ern movements is the clamor in some quarters against

the judiciary, and one of the points of severest attack and

most insidious revolt against the courts and judges is

this very exercise of the power to punish for contempt.
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AVhatever serves to furnish pretexts for assaults upon

the necessary and sahitary jurisdiction and sovereignty

of the judiciary ought, in common prudence and ]iatriot-

ism, to he avoided when it may.

The extension of the powers of the courts in mat-

ters of contempt, in doubtful cases and beyond reason-

able limits and without abundant and convincing sanction

of law and precedent, is not calculated to add to the re-

spect and confidence of the joeople for these tribunals,

and contributes to weaken the real authority of the courts

in those things over which they possess undoubted juris-

diction. There is more involved in a case of this kind

than the personal rights of these defendants, although

that alone entitles the questions raised to the most serious

consideration. But the decision of the issue of law here

contested will form a precedent of far-reaching effect, as

this is the first time, to our knowledge, that the point has

been fully and distinctly presented to this Court. It

were a short-sighted policy to punish individual cases of

contempt, in doubtful circumstances of both fact and

law, at the risk of incurring the wide and widening dis-

respect of the whole people. There is no branch of the

law and no exercise of the judicial jDower that needs to

be handled with greater caution and upon surer gronnds

than that of Contempt of Court. It is already sufficiently

complicated by the very nature of the offense, and the

feeling of distrust and hostility that has invested the

subject from the foundation of this Government.

The elements of the offense itself are nearly always

susceptible of controversy, and the statute leaves the

matter within tlie discretion of the court as to what acts
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constitute any kind of contempt. As was said long ago

])y a distinguished court

:

*'The belief in the existence of the facts necessary

to constitute contempt is alone in tlie breast of the court.

They may be construed to spring from a gesture, a word,

or a look. The offense is without specification and with-

out definition. It may become an offense of opinion, of

feeling, or of prejudice, an offense which has no other

legislation than the imperfections of human nature,

blinded and misled by the circumstances of the moment,

notion of caprice, and the improper bias of passion, or by
those powerful influences from which the most upright

and enlightened mind cannot be considered or trusted

to be wholly exempt." {Ex parte Hickman, 12 Miss. (4

Smedes & M.) 751, 774.

That was spoken of the offense itself, of the vague

thing called '

' misbehavior. '

' But when there is to be add-

ed to that fundamental uncertainty of the law of con-

tempt, and the consequent element of arbitrary judgment

which it vests in the court, the wide and unlimited inter-

pretation of the locality in which the offense may be com-

mitted and over which the court is asked to assume jur-

isdiction, as contended for by the prosecution in the case

at bar, it should give this Court pause before adopting

a theorj'- and construction of the statute that rest upon

so unstable a basis as does the judgment of the trial

court in this instance.

Concluding, and by way of recapitulation, we con-

tend in this argument that the judgment of conviction of

these plaintiffs in error should be set aside, and that they

should be discharged from the contempt proceeding, for
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tln' follttwing reasons:

1. Because the facts proved do not establish beyond

a reasonable doubt the guilt of the defendants as

charged. The record shows that they were sought out

by the accusing venireman, who himself first mentioned

the forbidden act, and that the District Attorney himself

connived at the scheme by which it was sought to inveigle

the defendants into a compromising position.

2. Under the well settled rules of practice, the de-

fendants should have been discharged from the contempt

accusation as soon as they denied under oath their jDartic-

ipation in the unlawful acts complained of by the prose-

cution.

3. The acts alleged as being in contempt of court,

even if admitted to be true, do not come within the scope

of the law as contained in Section 725 of the Statutes,

because they occurred more than half a mile from the

court building, while the court was not in session, and had

relation to a venireman who had only been summoned to

attend court at a future date and was not under the im-

mediate control of the court at the time, as a juror or in

any other capacity.

4. Because the facts of the case being gravely in

doubt, and the law applicable thereto not settled satis-

factorily by any authoritative exposition of it, and there

being ample and unquestioned law for the aiDprehension

and punishment of the defendants under a different sec-

tion of the statute, this Court cannot afford to affirm
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this conviction without adopting a doctrine of the law of
contempt that is dangerous, debatable and unwise.

Respectfully submitted,

Longfellow & Fitzpatrick,

Dudley G. Wooten,

Attorneys for Plaintiffs in Error.

Dudley G. Wooten,

Of Counsel.




